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The consumer-friendly Interstate Land Sales
Full Disclosure Act imposes strict disclosure
requirements on developers

14 Los Angeles Lawyer June 2013

claim to date. This is true, in part, because California has its own regulatory scheme governing the marketing and sale of units in developments involving five or more lots or parcels under California’s
Subdivided Lands Act (SLA).5 The SLA requires that developers provide buyers with a true statement of the terms and conditions for the
sale of real property. However, when ILSA and the SLA both apply
to a California development, a developer’s failure to make certain federally mandated disclosures may result in the imposition of a two-year
rescission right for buyers.6
ILSA is based on the full disclosure provisions and philosophy of
the Securities Act of 1933, which it resembles in many respects.7 The
statute also provides for a private right of action that allows consumers
to bring lawsuits against developers and their affiliates for ILSA violations.8 Courts interpreting ILSA’s language are to read the language broadly to effectuate the statute’s remedial goals.9
Don Chomiak is the principal of Talisman Law, P.C., in Santa Monica. He is a
commercial litigator and currently represents condominium purchasers in cases
involving the Interstate Land Sales Full Disclosure Act and California’s Subdivided Lands Act in Northern and Southern California.
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ATTORNEYS REPRESENTING condominium buyers who are purchasing units in large, yet-to-be-built urban developments in Los
Angeles County should familiarize themselves with a little-known federal statute called the Interstate Land Sales Full Disclosure Act
(ILSA),1 which may prove invaluable if the condominium to be purchased turns out to be something other than what was promised.
Enacted in 1968, ILSA is a federal consumer protection law
designed to prevent false and deceptive practices in the sale of unimproved tracts of land by requiring developers to disclose information
needed by potential buyers.2 ILSA accomplishes its goal by imposing
rescission rights for up to two years from the date of contract signing for the benefit of buyers if the developer or its agent fails to make
certain disclosures.3
ILSA’s reach is not limited to the named developer, which is often
little more than an empty shell corporation set up by the real parties
developing the property. Other entities and individuals can be liable
if they are deemed “indirect sellers” and therefore developers under
ILSA.4
Although ILSA has been on the books for more than four decades,
no California appellate court has issued an opinion on an ILSA

In defending lawsuits brought under ILSA,
developers almost always cry “buyer’s remorse,” contending that buyers should be
saddled with the consequences of their own
actions in choosing to buy real estate at what
turned out to be the top of the market.
Buyers, on the other hand, claim that the
developers were negligent or worse—that
they purposefully withheld material information that buyers were entitled to know
before agreeing to purchase this real estate to
shift the burden of a down market onto buyers. Although it is true that a number of ILSA
cases have been brought on grounds that can
readily be reduced to buyer’s remorse, plaintiff buyers are prevailing in ILSA cases in
jurisdictions around the country because the
relevant developers failed to make certain
disclosures that are mandated under ILSA.
ILSA and the regulations implementing it
require all developers offering nonexempt
lots for sale in interstate commerce using a
common promotional scheme to submit an
extensive statement of record to the Consumer
Financial Protection Bureau (CFPB), which is
the federal agency that is charged with enforcing ILSA.10 (On July 21, 2011, the CFPB
took over enforcement of ILSA from the U.S.
Department of Housing and Urban Development (HUD).11) Developers must also provide prospective purchasers with an ILSA
property report prior to the purchaser’s signing of any agreement to purchase.12
As was held in Burns v. Duplin Land
Development, Inc.:
The statement of record describes the
subdivision and must make various
disclosures, including persons having
an interest in subdivision lots, a legal
description of the subdivision, condition of title, range of selling prices of
lots, condition of access to the subdivision, unusual noise or safety conditions, availability of sewage disposal
and other public utilities, the nature of
any improvements to be installed by
the developer, consequences of any
encumbrances, deed to the subdivision, any liens, and any easements.
The property report provided to purchasers must include the information
contained in the statement of record,
with some exclusions, and any other
information that [the CFPB] may
require.13
Certain real estate developments are
exempt from the registration and disclosure
requirements of ILSA. Exempted projects
include those in which the proposed project
includes less than 25 lots, in which the land
being sold is already improved at the time of
sale, or for which the developer obligates
itself in its form purchase contracts with buyers to complete construction in less than two
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years.14 Whether or not the land is already
improved for purposes of being exempt from
ILSA depends on the nature of the improvements and what the developer intends to do
with them.
Congress passed ILSA to address the now
clichéd plight of retirees who thought they
were buying resort properties in Florida and
elsewhere only to learn, long after their money
was gone, that they had purchased worthless
swampland or desert instead.15 The mandated disclosures made in an ILSA property
report are intended to prevent these deceptions, much in the way that a prospectus is
provided to would-be purchasers of stock in
a company to ensure that the investors make
an informed decision. ILSA also provides
very strong antifraud protections to purchasers of real estate governed by this statutory scheme. ILSA makes it unlawful for a
developer to employ a device, scheme, or
artifice to defraud a buyer; to obtain money
from a buyer by means of omissions of material facts necessary in order to make the statements made not misleading; or to engage in
a practice and course of business that operates as a fraud or deceit upon a buyer.16 A
provision in a developer’s form purchase contract requiring the buyer to waive the protections of ILSA is rendered void under the
statute.17

Rescission Rights
A developer violates ILSA by failing to include
certain information in the form purchase
contract that the developer intends to use in
selling units in the development, by failing to
disclose in its ILSA property report information that is required to be disclosed under
this statutory scheme, or if the developer
makes affirmative misrepresentations of material fact to, or conceals material facts from,
buyers. In certain instances, these failures
result in the imposition of a two-year rescission right for the buyer that is imposed from
the date of contract.
For example, ILSA requires that the purchase contract provide the buyer with written notice of a 20-day opportunity to remedy
default or breach. Where a developer fails to
include this 20-day right to cure for the benefit of buyer in the purchase contract, ILSA
imposes a two-year right to rescind the agreement from date of signing.18
From a business perspective, a developer’s
decision not to give defaulting buyers a 20day right to cure (and to conceal the resulting two-year rescission right) makes sense in
a hot real estate market. If the buyer fails to
close escrow and no 20-day right to cure is
included in the purchase contract, the developer can immediately cancel the contract,
give the next hungry investor in line the
opportunity to take advantage of a great real

estate investment (potentially for a higher
purchase price), and start the process to collect from the escrow company the liquidated
damages flowing from the last buyer’s default
(if the purchase contract provides for liquidated damages). If a developer decides to
omit this 20-day right to cure from a purchase
contract and conceals the resulting right to
rescind, the risk for the developer is that the
real estate market will crash less than two
years after the buyer signs the contract and
the buyer discovers and exercises this two-year
right to rescind in a declining market, leaving the developer with an unsold unit, the
value of which has tanked.
If a developer fails to provide a buyer
with an ILSA property report concerning the
project before the buyer signs a purchase
contract, ILSA imposes a two-year right to
rescind from date of contract for the benefit
of the buyer that the developer must disclose
in the purchase contract.19
If a developer fails to make these mandated disclosures, ILSA essentially provides
two avenues for rescission.20 First, if the
buyer chooses to act within the two-year
statutory period, “the buyer may automatically rescind and the courts will enforce that
right.”21 This right is referred to in the relevant case law as an automatic rescission right.
“[A]n automatic rescission claim must comply ‘with both [§1703(d)’s] two-year limit
for exercising the right of rescission and
§1711(b)’s three-year limit for filing suit
based on the seller’s refusal to honor said
rescission.’”22 In other words, to be entitled
to automatic rescission, the buyer must first
attempt to exercise the rescission right within
two years of the contract date and then bring
a lawsuit within three years of the contract
date if the rescission demand is refused.
In the second avenue, provided for under
15 USC Section 1709(b), the “plaintiff must
show a basis for equitable relief—i.e., that §
1703(b), (c), or (d) was violated and that the
equities demand rescission of the purchase
agreement. These two avenues are exclusive
of one another, with only the second one
continuing to be available where the first
avenue is time-barred after two years.”23

Equitable Relief
The Sixth Circuit recently held that ILSA
“§§1709(a) and (b) both authorize the award
of equitable relief for violations of [ILSA].”24
Sections “1709(a) and (b) can be read in harmony with [§1703(d)(2)] by construing
[§1703(d)(2)] as creating an automatic statutory right of rescission, which must be exercised within two years from the date of signing the purchase agreement, and construing
§§1709(a) and (b) as creating a right of equitable rescission, available within three years
of the date of the signing of the contract,

but only if the buyer can prove entitlement to
equitable relief.”25 “[T]o establish entitlement to equitable rescission, a buyer must
show that the seller did not include the
required notice of rescission rights and that
he would have timely revoked his purchase
contract had he been notified of the twoyear window within which he could rescind
it.”26 In pursuing equitable rescission based
on a failure of the developer to disclose this
two-year rescission right, the buyer “need
not show that he would not have entered
the contract had he been properly notified of
his rights.”27
In Nahigian v. Juno-Loudoun, LLC,28 the
Fourth Circuit recently affirmed the district
court’s ruling on the plaintiff buyers’ motion
for summary judgment that rescission of
contract and returning the property to the
developer in exchange for the purchase
monies plus interest was the proper remedy.
The buyers had purchased a lot in a luxury
golf course community that was subject to
ILSA, and the developer had failed to provide
buyers with an ILSA property report, thus
resulting in the imposition of a two-year
right to rescind from date of contract. The
buyers failed to request rescission within the
two-year period but brought their lawsuit
within three years of contract signing and successfully demonstrated that they would have
rescinded their contract within two years
had they been made aware of this rescission
right and the fact that the Ritz-Carlton Hotel
Company, LLC, did not have a 30-year commitment to the development as had been
represented to them by the developer’s
agent.29 The Fourth Circuit held that “[t]he
lack of notice of the right to rescission helps
establish that equitable rescission is in fact
proper in this case. It’s clear that [the plaintiffs] would have exercised their right to
rescission within two years of contracting had
they known of the right.”30
Rescission is not the only remedy available
under ILSA. In order to recover damages
under Section 1709(b), buyers “must prove
that they were in some way harmed by a violation of §1703(b), (c), or (d) and are therefore entitled to a damage remedy. ‘The remedies available to purchasers in such a suit
include damages, taking into account the
amount the purchasers actually paid, and
may also include interest, court costs, reasonable attorneys’ fees and the like.’ In order
to recover damages under §1709(a) or (b)
where the developer did not give notice of the
rescission right, the buyer must prove (1)
that the developer did not give notice of the
buyer’s right of rescission; (2) that the buyer
did not learn about the rescission right until
after the two-year period had expired; (3)
that the buyer would have exercised the rescission option during the two-year period, if

the developer had informed them of the right;
and (4) that the buyer has incurred damages
as a result.”31
Another way to violate ILSA is by making
misrepresentations of material fact in an ILSA
property report or by omitting “material
facts” from the report. The materiality stan-

developers.34 The SLA requires developers
to apply for and obtain a Final Subdivision
Public Report for the project that includes a
true statement of the terms and conditions for
the sale of real property governed by the
SLA.35 The SLA is enforced by the California
Department of Real Estate (DRE).

dard under ILSA is borrowed from federal
securities jurisprudence. Under ILSA, a “fact
stated or omitted is material if there is a substantial likelihood that a reasonable purchaser or seller of a security (1) would consider the fact important in deciding whether
to buy or sell the security or (2) would have
viewed the total mix of information made
available to be significantly altered by disclosure of the fact.”32 In other words, if the
objective reasonable buyer would consider the
information withheld or misrepresented to be
important to the decision about whether to
purchase the property, then that information
is a material fact under ILSA.

In order to address these competing regulatory schemes, Congress authorized the
establishment of an ILSA certification program that allows a developer in a certified
state to fulfill its registration and initial disclosure obligations under ILSA by complying
with the relevant state requirements as long
as certain federally mandated disclosures are
included.36
In 1981, HUD and the DRE entered into
an agreement that established California as a
HUD-certified state under ILSA.37 Under this
certification program, HUD’s successor, the
CFPB, allows developers of projects in California that are governed by ILSA to obtain a
Final Subdivision Public Report from the
DRE and submit that report to the CFPB in
lieu of filing a statement of record for the project with the CFPB and obtaining an ILSA
property report.38 However, as noted in the
agreement between HUD and the DRE, developers must disclose the buyers’ federal rescission rights in the resulting public reports and
otherwise comply with statutory obligations
under ILSA and the regulations issued by the
CFPB as HUD’s successor.39
The requirement to disclose federal rescission rights in a DRE public report is indirectly
addressed in the Subdivision Public Report
Application Guide (SPRAG) that the DRE
provides to developers, which advises developers that some subdivisions sold interstate

California’s Regulatory Regime
On their face, the disclosure requirements of
ILSA are fairly straightforward and a developer can readily avoid being sued by buyers
for ILSA violations by making the required
disclosures. However, in a number of states,
including California, these disclosure requirements are complicated by the existence of a
separate, state-level regulatory regime that
includes its own registration and disclosure
requirements.
In California, developers of residential
real estate projects consisting of five or more
parcels must comply with the SLA.33 The
purpose of the SLA is to protect members of
the public who purchase lots or houses from
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may be under the jurisdiction of HUD’s Office
of Consumer and Regulatory Affairs (HUD
/OCRA) and states that the developers must
contact HUD/OCRA directly to determine if
the project is subject to HUD/OCRA laws and
regulations.40 Developers face exposure to
civil and administrative actions when, purposefully or not, they fail to include certain
language in their purchase contracts and
DRE public reports required under ILSA, or
where they otherwise violate ILSA.
Attorneys representing condominium buyers purchasing units in urban developments
subject to ILSA can better serve their clients
by familiarizing themselves with the obligations imposed on developers by ILSA. For
these same reasons, developers are best served
by erring on the side of caution and including in their form purchase contracts and DRE
public reports the language required under
ILSA whenever ILSA applies. The alternative is to face litigation as buyers seek redress
for perceived wrongs armed with a very consumer-friendly statute. This is especially true
when ILSA applies a one-way attorney’s fee
provision and other cost-recovery provisions
that favor consumers. These provisions may
make consumers bolder if the relevant purchase contract does not include a prevailing
party attorney’s fees provision.41
■
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U.S.C. §§1701 et seq.
Kenneally v. Bank of Nova Scotia, 711 F. Supp.
2d 1174, 1184 (S.D. Cal. 2010). Although nothing in
the statute limits the application of ILSA to residential
real estate, the relevant case law is focused almost
exclusively on residential real estate transactions.
3 15 U.S.C. §1703(c)-(d).
4 For example, in Hammar v. Cost Control Marketing
and Sales Management of Virginia, Inc., 757 F. Supp.
698 (W.D. Va. 1990), defendant CCM was the parent
company of defendant CCM-VA and did not engage in
any direct sales activities. CCM-VA was the actual
developer of the project and handled marketing and
sales. The court nevertheless found CCM to be an indirect seller and a “developer” under ILSA because it had
some involvement in the sales effort. The court identified two documents that it deemed sufficient to hold that
CCM was an indirect seller. The two documents were
a memorandum on CCM stationery that addressed the
appointment of a new vice president in charge of sales
in Virginia, the state in which the relevant project was
located, and another document on CCM stationery
that detailed several new sales procedures for each sales
site to follow. The documents were sent to CCM-VA’s
offices in Virginia. Id., at 704-705.
5 BUS. & PROF CODE §11000 et seq.
6 Although there is no California case law interpreting
this statutory scheme, California developers have reason for concern because Congress included a strict
liability revocation provision in ILSA to 1) ensure that
project registration and disclosure of material information in fact occurs, 2) limit the costly oversight of
federal agencies into an activity traditionally regulated
by state and local governments, and 3) allow unsophisticated purchasers to enforce their rights. Bodansky
v. Fifth on Park Condo, LLC, 635 F. 3d 75, 86 (2nd
Cir. 2011). Where a plaintiff buyer can show the
mandatory disclosures were not made, a two-year
rescission right is imposed and the balancing of equi2 See
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ties plays no role in this determination. Id.
7 Flint Ridge Development Co. v. Scenic Rivers Ass’n
of Oklahoma, 426 U.S. 776, 778 (1976).
8 15 U.S.C. §1709.
9 Olsen v. Lake Country, Inc., 955 F. 2d 203, 205
(4th Cir. 1991); Kenneally, 711 F. Supp. 2d at 1184.
ILSA’s broad reach also includes the sale of yet-to-bebuilt commercial properties sold in interstate commerce under a common promotional scheme.
10 15 U.S.C. §§1703(a)(1)(A), 1706; 12 C.F.R.
§§1010.3, et seq.
11 Pub. L. 111-203, §1061(b)(7).
12 15 U.S.C. §§1703(a)(1)(B), 1707; 12 C.F.R. §1010.3.
13 Burns v. Duplin Land Development, Inc., 621 F.
Supp. 2d 292, 301 (E.D. N.C. 2009) (citing 15 U.S.C.
§§1705, 1707).
14 15 U.S.C. §1702.
15 The Second Circuit recently summarized the events
that led to the enactment of ILSA: “In the 1960s,
Congress held numerous hearings regarding the
unscrupulous marketing and sale of undeveloped subdivided land, often sight-unseen, to investors in faraway
states. As two contemporary scholars noted, ‘[t]he testimony laid bare an industry, ambitious and adolescent,
actively engaged in marketing raw and semideveloped
subdivided land to the ‘sunset set’ by means of the mails,
magazines, newspapers, and personal or telephone
solicitations.’ Ronald J. Coffey & James d’A. Welch,
Federal Regulation of Land Sales: Full Disclosure
Comes Down to Earth, 21 CASE W. RES. L. REV. 5, 6
(1969–70) (footnotes omitted).…‘Untold thousands
were being flimflammed into purchasing parcels which
could not be inhabited without serious threat of death
from either thirst or drowning.’ Id.” Bodansky, 635 F.
3d at 79.
16 15 U.S.C. §1703(a)(2).
17 15 U.S.C. §1712.
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U.S.C. §1703(d)(2).
U.S.C. §1703(c).
20 Nu-Chan, LLC v. 20 Pine Street LLC, 2010 WL
3825734 *6 (S.D. N.Y. Sept. 30, 2010).
21 Id.
22 Id. *5, (quoting Taylor v. Holiday Isle, LLC, 561 F.
Supp. 2d 1269, 1273 (S.D. Ala. 2008)).
23 Id. *6. 15 U.S.C. §1703(b) requires the developer to
include at least a seven-day rescission right in the purchase contract, which is the minimum duration of a
rescission right for a purchase contract governed by
ILSA. This right is otherwise two years when the developer fails to provide the buyer with an ILSA property
report before contract signing (§1703(c)), or when the
developer fails to make certain disclosures in the purchase contract (§1703(d)) (like failing to disclose a
20-day right to cure any default or breach to buyer).
24 Veneklase v. Bridgewater Condos, 670 F.3d 705, 713
(6th Cir. Feb. 6, 2012).
25 Id. at 714.
26 Id.
27 Id. at n.5.
28 Nahigian v. Juno-Loudoun, LLC, 2012 WL 1511815
(4th Cir. May 1, 2012).
29 Id. at *6-9.
30 Id. at *8.
31 Nu-Chan, 2010 WL 3825734 *7.
32 Burns v. Duplin Land Development, Inc., 621 F.
Supp. 2d 292, 308 (E.D. N.C. 2009) (quoting Longman
v. Food Lion, Inc., 197 F. 3d 675, 683 (4th Cir. 1999),
(internal quotation marks and citations omitted).
33 BUS. & PROF CODE §§11000 et seq.
34 Yuba Cypress Housing Partners, Ltd. v. Area
Developers, 98 Cal. App. 4th 1077, 1083 (2002).
35 BUS. & PROF. CODE §§11010(b)(5), 11018.
36 15 U.S.C. §1708.
37 On March 27, 1981, a “Notice of Certification of the
19 15

Land Sales Program of the State of California Department
of Real Estate” was published in the Federal Register. The
purpose of the notice was to “advise the public, and
particularly California land developers and other state
agencies with land sales regulatory responsibilities, of the
terms of the agreement and the agreement’s effect upon
land sales business.” The notice further provided that the
“federal requirements will be satisfied, and a registration
for the particular subdivision automatically becomes
effective upon receipt of a certified copy of the California
Subdivision Final Public Report. . . . Federal rescission
language will be incorporated into the body of the Public
Report, as appropriate, and in sales contracts.” 46 Fed.
Reg. 19,079-19,081.
38 Regulations issued by the CFPB control the implementation of the state certification program under
ILSA. “The purpose of State Certification is to lessen
the administrative burden on the individual developer,
arising where there are duplicative state and federal registration and disclosure requirements, without affecting the level of protection given to the individual purchaser or lessee.” 12 C.F.R. §1010.500.
39 46 Fed. Reg. 19080-81 (“9. That the balance of
both Federal and California requirements apply, the
substance of this agreement…being limited to disclosure documents required by both agencies and not
intended as a substitute for the substantive requirements
of the State of California or of the enforcement authority of either agency.... 12. That the DRE will take care
to assure that purchasers are advised in both public
reports and contracts of sale or lease of rescission
rights accruing to them under federal law...”).
40 SPRAG, June 2011, at 7, available at http://www.dre
.ca.gov/files/pdf/sprag.pdf. The current SPRAG predates the transfer of the obligation to enforce ILSA from
HUD to the CFPB.
41 15 U.S.C. §1709(c).

NORIEGA CHIROPRACTIC CLINICS, INC.
JESS T. NORIEGA, D.C.
Is proud to announce the opening of our Lynwood location
SERVICING: SOUTHGATE • BELLFLOWER • CUDAHY • NORTH LONG BEACH • WATTS

LYNWOOD HEALTH CENTER
11123 LONG BEACH BLVD.
LYNWOOD, CA 90262

HUNTINGTON PARK
HEALTH CENTER

ONTARIO HEALTH
SERVICES

(310) 604-6940

3033 E. Florence Ave.
Huntington Park, CA 90255
(323) 582-8401

602B N. Euclid Ave.
Ontario, CA 91764
(909) 395-5598

WHITTIER HEALTH
SERVICES

MONTEBELLO HEALTH
CENTER

SOUTH CENTRAL
HEALTH CENTER

13019 Bailey Ave. Suite F
Whittier, CA 90601
(562) 698-2411

HIGHLAND PARK
HEALTH CENTER

604 North Monetebllo Blvd.,
Montebello, CA 90640
(323) 726-8818

4721 S. Broadway Blvd.
Los Angeles, CA 90037
(323) 234-3100

5421 N. Figueroa St.
Highland Park, CA 90042
(323) 478-9771

1 • 800 • NORIEGA

Personal Injury cases accepted on lien basis.

1•800•667•4342

Los Angeles Lawyer June 2013 19

